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vs.

Adolph B. Spreckels,
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QUESTION.

The sole question presented by this petition for

review is whether a taxpayer engaged in the business

of purchasing and selling stocks, bonds and com-

modities for profit may deduct, as an expense of that

business, selling commissions paid to brokers.

SUMMARY OF ARGUMENT.

There is no dispute as to the facts, the Board hav-

ing found that respondent was engaged in the busi-

ness of purchasing and selling stocks, bonds and com-

modities for profit and that he had paid $2246.35 to

brokers as selling commissions on such transactions



during the calendar year 1935 which he was entitled

to deduct as a business expense. The evidence is not

before the Court.

Respondent claimed and the Board sustained the

claim, that such selling commissions are deductible as

a business expense imder Section 23 (a) of the Reve-
nue Act of 1934 and Articles 23 (a)-l and 24-2 of

Regulations 86. Petitioner argues such conmiissions

are allowable deductions only to dealers in stocks,

bonds and commodities and not to traders. On the

record it does not appear whether taxpayer was a
dealer or a trader, so that distinction is not properly

raised even if it were valid.

ARGUMENT.
1. SELLING COMMISSIONS ARE PROPERLY DEDUCTIBLE AS

A BUSINESS EXPENSE BY ONE ENGAGED IN THE BUSI-
NESS OF BUYING AND SELLING SECURITIES.

(a) Reg-Illations so provide.

The petitioner does not question the right to deduct
selling commissions on sales of securities when such
coimnissions are an ordinary and necessary business

expense.

Article 23 (a)-l. RegTdations 86, promulgated un-
der the Revenue Act of 1934. and quoted in the ap-
pendix to Petitioner's Brief, interpreting Section

23 (a) of that act providing for the deduction of ex-

penses in carrying on a trade or business, expressly

provides for the deduction of commissions.



*'Among the items included in business ex-

penses are management expenses, commissions,

labor, supplies, incidental repairs, operating ex-

penses of automobiles, etc."

The regulations have, almost from the first, imposed

a different rule as to commissions paid on the pur-

chase of securities, but, since the adoption of Regula-

tions 77 under the Revenue Act of 1932, have allowed

as a deduction, commissions paid on selling securities

when such selling commissions were an ordinary and

necessary expense of doing business.

Article 24-2, Regulations 86, reads, in part:

''Commissions paid in purchasing securities are

a part of the cost price of such securities. Com-
missions paid in selling securities, when such

commissions are not an ordinary and necessary

business expense, are an offset against the sell-

ing price."

The italicized portion of the quoted regulation first

appeared in Article 282, Regulations 77, but has con-

tinued through the successive revisions of the regula-

tions and is now contained in Section 19.24-2, Regu-

lations 103.

In view of the regulations it is clear that commis-

sions paid in respect of the acquisition and sale of

stock in trade are generally deductible, the only limi-

tation relating to commissions paid in connection with

the purchase of securities. The regulations expressly

exempting from that limitation commissions paid on

the mles of securities, it follows that they are de-



ductible as a business expense and the Board cor-

rectly so ruled in the present case.

(b) All authority supports deductibility of selling commissions

on securities as business expense.

The Board in the Appeal of Robert C. Winmill, 35

B. T. A. 804, the first case arising after the amend-

ment to the regulations under the 1932 act, held

neither purchasing nor selling commissions deductible

by a trader in securities. On taxpayer's petition for

review, the Circuit Court of Appeals for the Second

Circuit in Wmmill v. Commissio7ier, 93 Fed. (2d)

494, reversed the Board, holding both purchasing and

selling commissions deductible. The commissioner se-

cured a writ of certiorari to review the Court's ruling

on the deductihility of purchasing commissions only.

Hence the decision of the Supreme Court in Helver-

ing V. Winmill, 305 U. S. 79, 83 L. Ed. 52, 59 S. Ct.

45, reversing the Circuit Court of Appeals, is con-

fined to a consideration of purchasing commissions,

which as has been noted, are differently treated in the

Regulations.

While the Winmill case was pending, the Board

decided the Appeal of Harry H. Nenherger, 37 B. T.

A. 223 and, on the authority of the decision of the

Circuit Court of Appeals, allowed both buying and

selling commissions to a trader in securities. On the

Commissioner's petition to review^ Nenherger v. Com-

missioner, 104 Fed. (2d) 649, the Second Circuit re-

versed as to buying commissions but affirmed as to

selling commissions, adhering to its decision in the



Winmill case. The Neiiherger case was taken to the

Supreme Court by the taxpayer on another point

{Neuherger v. Commissioner, 85 L. Ed. Adv. Op., p.

16) but the Commissioner, for reasons best known to

himself, did not attempt to secure a review by that

Court of the question as to the deductibility of sell-

ing commissions.

Since the Neuherger decision, the Board has ruled

that sellmg commissions are deductible by one en-

gaged in the business of buying and selling securities

in the present case and in the Appeal of Alice dw Pont

Oritz, 42 B. T. A. 173 and the Appeal of Bernon S.

Prentice, decided December 6, 1940, and unreported.

It is submitted that both the regulations and the

decided cases support the Board's action in allow-

ing respondent a deduction for selling commissions as

a business expense.

2. DEDUCTIBILITY OF SELLING COMMISSIONS AS BUSINESS

EXPENSE CANNOT BE RESTRICTED TO DEALERS.

(a) Record does not show whether respondent dealer or trader,

so Board must be sustained if selling commissions deductible

by either.

Article 22 (c)-5. Regulations 86, defines a "dealer

in securities" as ''a merchant of securities * * * with

an established place of business, regularly engaged in

the purchase of securities and their resale to cus-

tomers ; that is, one who as a merchant buys securities

and sells them to customers with a view to the gains

and profits that may be derived therefrom. * * * Tax-



payers who buy and sell or hold securities for invest-

ment or speculation, irrespective of whether such

buying or selling constitutes the carrying on of a

trade or business * * * are not dealers in securities

within the meaning of this rule." The article is other-

wise devoted to providing for the use of inventories

by dealers in securities and in no wise suggests that

they are to make a different treatment of commis-

sions.

The Board found that ^'during the taxable years"

respondent ''maintained an office" and that he "was

engaged in the business of purchasing and selling

stocks, bonds and other commodities for profit." (R.

p. 21.) Under this finding respondent could have

been either a dealer or trader within the definition

just quoted from Article 22 (c)-5. Since error must

appear on the face of the record when the evidence

is not before the re^dewing Court, it is submitted that

if it is necessary to support the Board's decision that

respondent should have been a dealer in securities,

the Court must assume that he was.

(b) Neither statute nor regulations make any distinction between

a "dealer" or a "trader" so far as the allowance of selling

commissions are concerned.

The statute and the regulations affecting the ques-

tion before the Court, have been referred to and

quoted at length and so far as the allowance of sell-

ing commissions is concerned, do not make any dis-

tinction between the business of buying and selling

securities as a ''dealer" or as a "trader". The Circuit

Court of Appeals for the Second Circuit, in the Win-



mill case, saw no good reason for a discrimination.

No authority for the distinction can be found in the

Supreme Court's opinion in that case, in fact its

reasoning is destructive of the idea. The Court's at-

tention was called to the apparent inconsistency be-

tween Article 121 of Regulations 77 allowing '^com-

missions" as "business expenses" and Article 282 de-

claring that '' commissions paid in purchasing securi-

ties are a part of the cost price of such securities."

(cf. Articles 23 (a)-l, and 24-2, Reg. 86, supra.) The

Court said:

''Special provisions limit the application of

those of a board and general nature relating to

the same subject. The special designation of se-

curity purchase commissions as a 'part of the

cost of such securities' contained in Article 282

evinces the clear intent to withdraw that special

type of commission from the general classification

of Article 121."

(305 U. S. 83, 83 L. Ed. 55, 59 S. Ct. 45.)

It follows logically that the provision of Article

282 (Article 24-2, Reg. 86) excluding from the special

provision that selling commissions of securities "are

an offset against the selling price", instances where

such commissions are "an ordinary and necessary

business expense", requires the application of the gen-

eral rule in Article 121 (Article 23 (a)-l, Reg. 86)

allowing the deduction as a business expense of such

commissions.

The Supreme Court in its Winmill decision, quotes

from Helvermg v. Union Pacific Co., 293 U. S. 282,

286, 79 L. Ed. 363, 366, 55 S. Ct. 165 saying:
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**In recognition of this administrative regula-

tion, it has been said here that ' * * * commissions

[paid for marketing bonds] do not differ from
brokerage commissions paid upon the purchase or

sale of property. The regulations have consist-

ently treated such commissions, not as items of

current expense, but as additions to the cost of

property or deductions from the proceeds of sale,

in arriving at net capital profit or loss for pur-

poses of computing the tax.'
"

Had the Court been considering selling commissions

on securities, it would have been compelled to note

the change made in the Regulations under the 1932

Act, inserting in Article 282 the provision reading

''when such [selling] commissions are not an ordi-

nary and necessary business expense", and to have

concluded that as to such commissions when paid by

one in the business of buying and selling securities,

they were no longer to be treated as deductions from

sales, but as items of current expense.

The reenactment of the pertinent provisions of the

1932 Revenue Act in the Revenue Act of 1934 and

subsequent Revenue Acts, after the change in the

regulations relating to selling commissions on securi-

ties are, as the Supreme Court repeated in the Win-

mill decision, "deemed to have congressional approval

and have the effect of law". The petitioner cannot

escape the effect of his own regulation. He recognizes

that security selling commissions are a deductible

business expense, respondent was in the business of

buying and selling securities, therefore respondent is

entitled to the deduction accorded him by the Board.



(c) G. C. M. 15430 does not warrant reversal.

The only authority cited by petitioner in support

of his contention that selling commissions on securi-

ties are an ordinary and necessary business expense

only in the case of dealers is his own counsel's ipse

dixit in G. C. M. 15430, XIV-2 Cumulative Bulletin

59, quoted at length in the appendix to his brief. The

gist of the memorandum is that such conmiissions

are an ordinary and necessary expense only where

accounting difficulties exist and that such accounting

difficulties exist only in the case of dealers, viz.:

that it is '' impracticable for him to match his selling

commissions against each individual sale", that a

dealer "usually buys in large quantities, his sales

are numerous and in relatively small amounts, his

commissions are often computed and paid on a volume

of sales instead of on individual transactions and

where he uses inventories he necessarily departs

widely from the principle of accounting for the profit

on each individual purchase and sale". No authority

is cited for this remarkable proposition. There seems

to be no fundamental distinction, so far as commis-

sions are concerned, between dealers and traders.

Both buy to sell. The dealer apparently deals directly

with his customers, the trader only through a broker.

It is difficult to see where a dealer, within the strict

definition of article 22 (c)-5, would have any "selling

commissions", since if he sold through a broker he

would cease to be a dealer.

As has been pointed out, the general rule is that

commissions are a business expense. (Article 23 (a) -1.)

It was only because of the long standing special regu-
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lation to the contrary that purchasing commissions

on securities were disallowed by the Supreme Court

in Helvering v. Winmill, supra. It must follow that

since the regulations except from special treatment

selling commissions on securities, where they are a

business expense, the general rule must apply and

if a taxpayer qualifies either as one engaged in the

business of dealing or trading in securities, he is

entitled to the application of the general rule and

the selling commissions paid by him are deductible.

The decision of the Board should be affirmed.

Dated, San Francisco,

February 19, 1941.

Respectfully submitted,

Walter Slack,

Attorney for Respondent.


